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REPLY TO OPPOSITION TO APPLLCATION FOR REVIEW 

Infinity Broadcasting Opcratioiis, Iiic (“Infinity”), WCN Continental Broadcasting 

Company (“WGN”), and Bonneville International Corporation (“BIC”) (collectively “Joint 

Parlics”), by lheir attorneys and pursuant to Section 1 1 I S(d) of the Commission’s Rules, hereby 

reply to the Opposition to Applicatioii for Review filed on Scptember 9, 2003 (“Opposition”) by 

Clear Channcl Broadcasting Licenses, Inc (“Clear Channel) ’ In the Opposition, Clear Channel 

coiitcnds thal .loin1 Partics’ Applicalion Tor Revicw (“AFR”)‘ does not meet the proccdural 

reqiiircniciilr of  Seclioii 1 I I S(b)( l ) - (2)  In  addition, Clear Channel asserts that the Audio 

Division (“Division”) gave “rcasoiicd consideration” to Joint Parties’ arguments. Finally, Clear 

Cliaiincl claims thal Joint Partics’ positions i n  sccking dismissal of Clear Channel’s major 

facilities change application, BMAP-20010719AAN (“Clear Channel Applicalion”) and denial 

of Clcar Channel’s above-caplioned Petition for Rule Making (“Clear Channel Rulemakung”) 

\+crc irrecoiicilablc For Ihe rollowing reasons, thesc arguments arc without merit 

I This Rcply to Opposition to Applicatioii for Review (“Reply”) is timely filcd pursuant to 

The AFR iiicorporalcd by reference a separately tiled Joml Parties’ Application for 

37 C F R $ $  1 1 1  5(d), I 4(c)( I), and I 4(h) 

Rcview captioning BMAP-200107 I9AAN/BMAP-20010719AAO, a copy o f  which was 
1 

“ 1  
-7 attachcd to the AFR and is rcferted lo herein as “AFR Attachinenl.” 
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The AFR complies wil l1  Seclioii 1. I l5(b)(l)-(2) It addresses a clearly framed question ~ 

whethcr the Media Bureau’s decision i n  the above-captioned proceeding released July 24,2003, 

DA 03-241 3 (“Order”) coiitraveiics the Coinmission’s rule against contingent  application^.^ It 

plainly enumerates the errors in the Order ‘ For example, the AFR Attachrncnt states: ‘‘111 its 

Order. the Bureau again fails to give ‘reasoned consideration’ to Joint Parties’ arguments. The 

Burcau r / / a  / ~ o p w c r d m l  for its bald asscrtion that ‘Section 73 35 17 of the  Rules is limited to 

conliiigcnt applications and docs not apply to related application and rulemaking proceedings.’ 

Ihc Bureau makes no attciiipl lo reconcile its decision with its own contrary precedent.” AFR 

Attaclimenr at h The AFR thercrore “spcciqies] with particularity” that “[tlhe action taken 

pursuanl to dclcgated authority is in  conflict with 

Commission policy’‘ under 47 C F R 9 1 I 1  5(h)(2)(i) 

regulat~on, case precedent, or established 

Next, Clear Channel disputcs Joint Partics’ conlention that the Division failed to givc 

“rcasoncd coiisideraiioii” to .loin1 Parties’ arguments Clear Channel erroneously states that the 

Order contained “at Icast 3 pagcs of‘reasoned analysis, all devoted to rebutting the Joint Parties’ 

arguments ” Opp. at 2.5 Paragraphs I and 2 or the Ordcr merely provide the background of the 

Clcar Channel Ruleiiiaking Order at  1-2 Paragraphs 3 and 4 of the Order summarize Joint 

Petitioner’s plcading without analysis “ Order at 2 Paragraphs 5 and 6 provide “reasoned 

AFR Attachment at 3 

AFR Attachment at 3-9 This enuiiieration is sufficient for purposes of Section 

7 

I 

1 1 1  5(b)(2) Nohle S y ~ ~ d ~ r n i ~ o n s ,  Inr. ,  74 FCC 2d 124, 128 (1979) (finding an Application for 
Review conforms to thc requirements of Scction 1 . 1 1  5(b)(2) where a “fair reading” oC the 
Application for Revicw indicates tha t  the applicant attempted to argue that a ruling conflicted 
m,itli casc precedent or established Commission policy). See ulso Anillencan Music R d m ,  10 
FCC Rcd 8769 ( I  995), A D F  ( ‘o/ i i / , i~nirnl io/ is Co , 1 1 FCC Red 19701, 19704 ( I  996). 

lo l i i l ,  including hackground and suiiiiiiarics of the parties’ positions, and including very little 
aiialysis 

The sole sentence not constituting pure summary o f  J o m  Parties’ arguments in these 
paragraphs slates flatly “We reject thcse inventive hut flawed contentions.” Order at 2. 

Even a cursory review o f lhe  Order dcmonstrates thai it  consists of 3 pages ofdiscussion 
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analysis” as to w h y  the Division iigreetl w i t h  the Joint Parties’ contention that grant of the Clear 

Channel Application would effectively rcniove Johnston City’s sole local transmission service ’ 
Order at2-3 Paragraph 7 ends llie Division’s discussion of the Clcar Channel Rulemaking and 

contains thc sole sentence iii the Order that evcn touches upon the merits of Joint Parties’ 

argument 

bald assertion [hat “Section 73 35 I7 of the Rules is limited to contingent applications and does 

lint apply LO related applicalion and ruleniakiiig proceedings ” Order at 3. Both before and afler 

the grant orlhc Clcar Chaniicl Rulemaking, Joint Parties’ provided considerable authority to 

refute this coiitention. AFR Atlaclirncnt at 6-8. Withoul explanation and without citation, the 

Division ignored tlie .Joint Parties’ proffcred authority, choosing instead to be “intolerably 

mute”” regarding .Ioirit Pal-tics’ contrary arguments and conflicting precedent and failing to 

“supply a rcasoiicd analysis” for its decision ‘I’ The Opposition provides not one instance of 

“rzasoned analysis” 011 the part or  the Division in rejecting the Joint Parties’ arguments and 

precedenL demonstrating that rulcmakings contingent on applications violate the Commission’s 

Rules and policics 111 addition, tlie Opposition makes no effort whatsoever to challenge Joint 

Partics’ position i n  this regard. 

h Without explanation or supporting precedent, thc Division in Paragraph 7 makes the 

Tn Paragraph 6, the Division goes on slate that the Clear Channel Rulemaking would 

The remaining paragiaplis orthe Ordci. solcly address the administrative matters 

Grealer Boslor7 Teleiuiorr C’ovp v FCC, 444 F 2d 841, 852 (D C. Cir. I970), cerl 

remedy this defrcieiicy by “prescrving local service in Johnston City.” Order at 3 

associated w i t h  lhc grant of lhc Clear Channel Application. Order at 3-4 

derr/ed, 403 U.S. 923 (1971) (“An asency’s view of what is i n  the public interest may change, 
either with or without a change i n  circumstances But an agency changing its course must supply 
a rcasoned analysis indicating that prior policies and standards are being deliberately changed, 
no1 casually ignored, and i f a n  agency glosses over or swerves from prior precedents without 
discussion it may cross the line from the tolcrably terse to the intole~ably mule.”) (internal 
citations omitted); see trlso PG & .L Gm Tm/r.~r7/rssmt7 11 FERC, 315 F.3d 383 (D.C Clr 2003) 
(“FERC’s failure to cornc to terms with i t s  own precedent reflects the absence of a rcasoned 
decisiorirnaking proccss.”) 

Y 

1, 

, < I  (;reale/- lloslon Telcvismz (hrp , 444 F 2d at 852 
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Clear Cliaiiiiel goes oii lo claini that Joint Parties’ positions in opposing the Clear 

Channel Ruleiiiakiiig and lhe Clear Channel Application are “ineconcilable.” Opp at 3. “The 

Joi i i l  Parries are reduced to arguing, on the one hand, tha t  grant of thc WHTE application has 

depriccd Johnston City o f  its oiily local service, and the other hand, that Johnston City IS not 

entitled to a f irst local service preference ” Opp ai 3 Clear Channel, and indeed, the Division, 

complicak Joint Parties’ simple position Joinl Parties merely request that the Division follow 

i t s  own preccdeiit ~ founded i n  niorc than four decades o f  experience in the pitfalls of contingent 

applicalioiis ~ and rcrusc to bc reduced lo an oddsinaker Joinl Parties sought the dismissal o f  

the C’lcar Chaiiiiel Application and Ihc denial of the Clear Channel Rulemaking Such an action 

would liave preserved local transniission service at Johnston City as much as Clear Channel’s 

contorted iiiaiiipulatioiis, without uiidermiiiing the Commission’s policies and rules. The long 

arid th isted progression through Ihc avalanche of pleadings associated with the Clear Channel 

Ruleniaking and Clear Channel Application provide a textbook example of the confusion and 

mischief created when the Division strains to guess at intentions, motives, and outcomes i n  an 

effort to g a n t  impcnnissibly coiitingent proposals such as Clear Channel’s 
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Clear Channel fails to cite any basis to challenge Joint Parties' position In the AFR 

Accordiiigly, thc Commission should grant the AFR, reverse the Order, and deny the Clear 

Channel Rulemaking 

KespcctTt~lly submitted, 
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I ,  Rchccca J Colc, hereby ccflify that a copy of the foregoing “Reply to Opposition to 
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to the following 

*Peter H Doyle 
Chief, Audio Division, Mcdia Bureau 
Federal Communications Commission 
445 I 21h SLreet, sw 
Room 2-A257 
Wasliiiigtoii, DC 20554 

Mark N Lipp, Esquire 
Vinson & Elkins, LLP 
The Willard Office Building 
1455 Pennsylvania Avenue, NW 
Washington, DC 20004-1 008 

Laurcncc A Colby, Esquire 
Law Offices ofLauren A Colhy 
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